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JUN 197'/ 


Mr. James M. Frey 
Assistant Director for 
Legislative Reference 
Office of Management and Budget 
Washington, D.C. 20503 

Dear Mr. Frey: 

This is in response to your request for the views of the Central 
Intelligence Agency on the Civil Service Commission’s views letter on 
H.R. 3793, a bill to provide Federal employees under investigation for 
misconduct the right to representation during questioning regarding such 
misconduct. 

We concur with the Civil Service Commission's opposition to the bill. 
There is adequate protection of Federal employees from arbitrary and 
capricious action in already existing statutory law, and the imposition of 
further procedural protections would merely hinder effective personnel 
management. 

We also agree with the Commission that the procedures proposed in 
H.R. 3793 could introduce an adversary character into the circumstances 
where otherwise there might be none. 

Due to the unique character of the Agency, we have additional reasons 
for opposing H.R. 3793, which we would like to express to the Committee. 

We will submit a views letter for clearance in the near future. 

Sincerely, 


OGC HAS REVIEWED George L. Cary 

Legislative Counsel 
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CHAIRMAN 


WASHINGTON, D.C. 20415 
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Honorable Robert N.C. Uix 
Chairman, Committee on Post 
Office and Civil Service 
United States Senate 
Washington, D.C. 20510 


Dear Mr. Chairman: 

This is in response to your request for the Civil Service Commission’s 
views on H.R. 3793, a bill n To amend title 5, United States Code, to 
provide Federal employees under investigation for misconduct the right 
to representation during questioning regarding such misconduct." ^ 

ll.R. 3793 would provide that Federal civilian employees who were under 
investigation for misconduct which could lead to suspension, removal, or 
reduction in rank or pay would not be required to answer questions relat- 
ing to the misconduct unless, they were first advised in writing that they 
were under investigation for misconduct, the specific nature of the mis- 
conduct, and of their right to have a representative present during the 
questioning. The employees would have to be given a reasonable amount of 
time, not to exceed five working days, before questioning in order to o 
tain a representative. H.R. 3793 would prohibit the use of any employee 
admissions in subsequent actions for suspension, removal or reduction 
in rank or pay unless the employees had been advised of tneir right to 
representation. 

The second portion of the bill provides for an appeal to the Commission 
by employees disciplined on the basis of their admissions when they were 
not informed of the rights provided by the first portion of the bill. 

The procedures provided in the bill are substantially the same as those 
required of the police in criminal investigations. The Civil . Service 
Commission belidves that ample protections are presently provided by 

statute. Executive order, and Commission regulations for ^te rail 
mally charged with serious misconduct. The provisions of the Veterans 
Preference Act (now codified in section 7512 of title 5, United States - 
Code) require 30 days’ advance written notice of proposed adverse action 
against a Federal employee who is a veteran, with opportunity to respon 
personally and in writing, to the charges. These Protections wer e -extend- 
ed to all employees in the competitive service by Executive Order 10988, 
the predecessor of Executive Order 11491, which now governs the Federal 
Labor Relations Program. In addition. The Commission s regu a ions 
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772 of title 5, Code of Federal Regulations) insure such employee 
protections as advance written notice of adverse action, reasonable 
time to reply, written decision by a higher level agency official than 
the proposing officer, appeal of the agency decision to the Commission, 
full hearing by the Commission, and written decision. 

The Commission is deeply concerned about the effect that passage of this 
bill would have on personnel management in the Federal service. II. R. 3793 
would provide protections to Federal employees similar to, but in some ways 
more extensive than, those provided to private sector employees under the 
National Labor Relations Act as interpreted by the Supreme Court in the de- 
cision of N.L.R.B. v. Weingarten Inc., 43 U.S.L.W. 4275 (February 19, 1975). 
In that decision, the Court recognized the right of an employee in private 
industry to have a representative present during investigatory interviews 
when the employee reasonably believes that the interview might lead to dis- 
ciplinary action and when the employee asserts his right to representation. 
H.R. 3793 goes further in requiring that specific notice be given to the 
employee of his right to representation. Extension of "Weingarten" type 
protections to the Federal sector is inappropriate because Federal employees 
already enjoy statutory and regulatory rights and protections against ar- 
bitrary and capricious disciplinary actions whereas private sector employees 
do not have such rights and protections. The bill also ignores the Supreme 
Court's suggestion in the Weingarten case that employees may find positive 
benefits in cooperative discussions with managers. 

The bill does not define "under investigation" or establish any meaning- 
ful criteria for determining the circumstances under which the procedural 
protections of proposed section 7171 would apply. While we question 
whether the bill is really intended to provide formal procedures for all 
instances when employees are to be questioned on potentially disciplinary 
matters (however minor), the general language of the bill could well lead 
to this kind of interpretation and/or application. The Commission feels 
strongly that informal counseling of employees by supervisors concerning 
their work should never be subjected to adversary procedures. One of 
the most effective management tools is appropriate and timely informal 
counseling of employees concerning the less favorable aspects of their 
work performance or conduct. (Counseling obviously assists the em- 
ployee as well.) Part 735 of the Commission's regulations (title 5 of the 
Code of Federal Regulations), issued pursuant to Executive Order 11222, 
requires agencies to provide employee counseling concerning employee re- 
sponsibilities and conduct. We believe that the broad provisions of this 
bill could make it difficult for superiors to counsel employees informally. 
Allegations of "fruit of the poisoned tree" would become commonplace. The 
very existence of this legislation would have a "chilling effect on the 
willingness of supervisors to employ informal preventive measures which 
primarily benefit the employee whose performance or conduct needs improve- 
ment. 
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The Office of Management and Budget advises that enactment of 11. R. 3793 

would not be in accord with the program of the, President. 

* 

By direction of the Commission: 

Sincerely yours, 


Chairman 
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21 June 1977 


OFFICER’S COMMENTS (Number each comment to show from whom 
INITIALS to whom. Draw a line across column after each comment.) 


We have been asked by 0MB to 
comment on the proposed report of 
the Civil Service Commission on 
H.R. 3793, the right to represen- 
tation bill. Please review the 
draft response and provide any 
comments you may have by Monday, 
27 June. Thank you. 


Office of Legislative Counse 


7. We do not have a copy of 
subject Bill and cannot, therefore, 
either cite specific problems or 
determine the impact of the 
applicable provisions, but on basis 
of the CSC letter, we strongly 
concur with the OLC proposed 
response to QMB endorsing the CSC 
opposition to HR 3793. It would 
appear to seriously hinder 
effective personnel management and, 
if, as indicated in the CSC letter, 
the appeals system would be 
extended to all employees , 
regardless of status, would appear 
to jeopardize the Agency’s new 
three year trial period policy. 


F. W. M. Janney 
Director of Personnel 
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